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for the International Symposium on Legal Aid

r
(Lecture)
Worldwide Trends in Legal Aid (resume)

Dr. Frederick H. Zemans
Professor, University of York, Canada

The paper discusses the significant developments
in the prov1s1on of legal services to low-income persons that
have taken place during the last four decades. Since the second
world war, there have been numerous developments in various
parts of the world with respect to legal services, as the legal
profession, the judiciary, and governments have grappled with
civil and criminal procedures in their attempt to make them more
accessible to the poor, the unemployed and the victims who have
traditionally been excluded from the legal system.
As scholars, we are both intrigued by the develooment of differing models of legal services within particular nations
or regions, and also challenged to develop international mode of
compara tive analyses and typologies which consider common factors in
procedural developments. Within the broad oarameters that are
necessitated when one is dealing with a world overview of legal
services, I shall focus on these issues. I shall also attempt to
give a sense of the nature and state of legal delivery systems in
the contemporary world with a spec i al emphasis on new and inno vative developments .
Implicitly or explicitly, there has been a single
underlying justification for intervention in the legal ma rketplace,
wheth er it be in contemporary North America, or earlier periods in
Europe. It is the undemocratic nature of the legal system. The
twentieth century has seen the recognition of the reality that
large segments of the popul ation of all nations are effectively
denied entry to or use of the legal system. It is the recognition
of the exclusive nature of the l egal system that has created the
demand for, and the slow evolution of, a plurality of legal services
-
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and state supported delivery systems. It is this "democratization"
of the legal system that this writer takes as the main theme in his
discussion of developments of legal services schemes. To understand
the present situation, it is important to consider the manner in
which the contemporary legal system came to be exclusive and undemocratic and to examine the question of whether legal services
can possibly ameliorate such fundamental features of our legal
culture.
It is probably most accurate to describe these
historical trends as coincident rather than coincidental. The
uniformity and rationality of the legal system, and the objectification of social relationships cultivated by a market economy, was
part of a matrix of change . As Foucault wrote of the reforms of
the criminal law in the eighteenth and nineteenth centuries,
The true objective of the reform
movement, even in its most general
formulations, was not so much
to establish a new right to punish
based on more equitable principles,
as to set up a new "economy" of the
power to punish, to assure its better
distribution, so that it should be
neither too concentrated at certain
privileged points, nor too divided
between opposing authorities; so
that it should be distributed in
homogeneous circuits capable of
operation everywhere, in a
continuous way, down to the finest
grain of the social body .
. . . The new juridical theory of
penalty corresponds in fact to a
new 'political economy' of the
power to punish.
Not only was the legal system organized along market
principles, but it was deliberately made expensive in order to discourage litigation, except by those who had the resources to engage
in costly legal proceedings, or those who had interests at stake
that sufficiently exceeded the cost of participation in the legal
system. The average man was deterred from utilizing the courts
-
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of most countries and came to perceive the legal system as another
impenetrable aspect of the socio-economic elite .
One should not, however, emphasize the role of the
cost barrier to the exclusion of other impediments to participation.
Equally significant have been the psychological barriers, those
features of legal cu l ture that serve to discourage the approach
of tentative cla imants. For example, the legal system's success
as a system of co ntrol lies in its highly formalized procedures
and proceedings. In particular, its formal character communicates
the weight of authority to legal proceedin~s, and at the same time
generates the common ly perceived image of hostility.
Similarly, formality has significant impl ications.
The opulence of pal aces of justice, _the garb of court personnel
and the appointments of counsels' offices all contribute to the
intimidating face of the legal system by suggesting power through
prestige. The creation of a uniform legal system as a medi um of
authority founded on market principles achieved l imited access by
erecting barriers of cost, psychology and class . These issues
are often discussed in terms of formality, remoteness and expense,
but ultimate ly all reflect the barriers to liti gat ion - the principal mode of di spute resolution.
Cappelletti's recent discussions of l egal services,
particularly hi~ A_ccess.. to Just.ice study, describe the underprivil eged
as gradually being allowed to "enter" the palace of justice - or
at least the waiting rooms. The Cappelletti studies, as do the
Wurzburg national reports, show that when legal se rvices are provided
they are directed, at least in their initial stage of deve l opment,
to providi ng advice and ass i stance in the legal probl ems experienced
by the underprivileged, primarily for l itigation and in the courts in other words, access to justice has been in most insta nces
exclusively associated with access to the courts. The barriers of
cost, an elite profession, and highly formalized court procedures
continue to reinforce the remotenes s and ·undemocratic nature of the
l ega l system .
-
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Conclusion:
The paper examines some of the developments in legal
services as reflected by recent studies and current literature. It
is difficult within the confines of a short paper to justice to all
the issues and changes which are taking place within the distinct-socioeconomic situations of developed and third world countries. I
describe some of the significant development in mixed delivery
systems in Europe and North America, which I believe may be
the direction of the future . Whether such mixed delivery systems
will develop beyond the provision of legal services and attempt
to grapple with more fundamental problems is, at the moment, unclear.
Despite various recent deve l opments in l ega l services
including the growth of welfare right schemes in some countries
and the continuing development of j~ridical schemes , we find that
not only are legal services open to financial evaluations and
governmen t cut-back; but in some countries - notably the United
States - the 1980s has witnessed a questioning of their very existence.
Access to justice, or even improved quality of
justice in the eighties appears to be of less significance than the
issue of the cost of justice and the acknowledgement of the limited
political commitment to reform and change. The paper concludes
on a note of realism which recognizes the vulnerability of legal
services at the present time. We observe that during the current
world-wide recession, legal services have been open to severe government cut-backs in funding, zero growth funding, and in the United
States a sustained attach from the Reagan administration that may
yet totally dismantle the Legal Services Corporation. This abrupt
change in attitude in many industrialized countries, as more
concervative governments have been elected , not only emphasize the
fragility of the movement towards a more democratic legal system,
but underlines how legal services are themselves perceived as
an aspect of the political system. The threat posed by liberal
governments' encouragement of social change and redistribution
- ~ -

power has been identified by think-tanks such as the Heritage
=oundation in the United States and acted upon bv the Republican
government of Ronald Reagan.
At a time when funding security is desperately needed
to allow legal services to develop stability and attract and retain
the best advocates, we note the need to justify its very existence.
Tti is is in many ways the contradiction of the eighties: Greater needs
of low-income citizens and the underprivileged in all parts of the
.1orld confronted by less political and economic support of social
~elfare .
We find little hope for the consumers of legal services who
continue to be faced with a justice system which remains expensive and
isolated from their lives. It is difficult, as legal services proponents
we ll know, to sketch any strategy to enhance access to justice in face
of the theoretical practical paradox discussed in this paper. Developments during the next decade will determine whether the winds of change
which began to blow through the legal system a decade ago will have
totally subsided or whether government and lawyers will allow at least
a breeze of democracy to f l ow into the justice system.
J&
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